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REMARKS, &. 


SS few months before the deceaſe of Mr. Juſtice Blackflone, 

a pamphlet was publiſhed, intitled Remarks on the Laws of 
“ Deſcent, and on the. Reaſons aſſigned by Mr. Juſtice Blacgſtone, 
we rejecting, in his Table of Deſcent, a Point of Doctrine laid 
« down in Plowden, Lord Bacon, and Hale.“ By the ſubſequent 


editions of the Commentaries it appears that the ſame _ point 


of doctrine is ſtill rejected, though ſome flight alterations are 
made in the reaſons aſſigned for ſuch rejection. On the other | 
hand, although the Remarks on thoſe Reaſons were made by a ſtudent, * 
yet the experience of twenty years, which have- elapſed ſince the 
Remarks were written, -inſtead of reconciling his notions to this 


juridical hereſy, has ſerved to confirm his opinion of the validity 


of the doctrine ſet forth by the primitive writers. 


By an e note ſubjoined to the chapter on Deſcents, by the 
Editor of the twelfth edition of the Commentaries, the Reader is 
informed, That from the conſideration he has beſtowed on the 
e ſubject, he entirely concurs with the learned Judge” (whom I ſhall 


hereafter cite without addition by the truly reſpectable name of 
Blackſtone) in giving the preference to the repreſentatives of the 


grandfather's mother or be/ayics, deſignated in the Table of Deſcents 
by Ne 10, before the repreſentatives of the ayles or father's mother, 
deſignated by N' 11; and he has ſtated to the public the principal 
ground which he relies upon in maintenance of the point advanced 
in the Commentaries, | | 
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Ir has happened, that“ the Twelfth Edition of the Commentaries, 


« yith the laſt Corrections of the Author, and with Notes and 


« Additions by Edward Chriſtian Eſq. Barriſter at Law, and Pro- 
&© feſſor of the Laws of England in the Univerſity of Cambridge,” 
though publiſhed in the year 1794, did not fall into the hands 
of the writer of the Remarks before mentioned till the year 1797. 
On perufing the note annexed to the chapter on Deſcent, which 
note contains a new ſcheme of deſcent, purporting to be an ex- 
planation of the plan laid down by Blacihſtone, it appeared that the 
ſcheme and explanation therein contained was not only inconſiſtent 
with the doctrine laid down in the Commentaries, but alſo with the 


_ doctrine of every writer of authority who has treated on the Law 


of Deſcent. Had the writer met with this edition on its firſt 


publication, he might probably have been induced to make theſe 


remarks at an earlier period, 


AT preſent it is propoſed to remark on the only material alteration 
made in the reaſons as they now ſtand, from the form in which 
they were preſented to the public in the ſixth edition of the Com- 
mentaries, and then to conſider the principal grounds relied upon 
by the Editor in ſupport of Blackſtone's preference abovementioned. 


Tat fourth reaſon for rejecting, Ic. as it ſtood heretofore, was 
ſtated thus: Becauſe the poſition itſelf deſtroys the otherwiſe entire 
and regular ſymmetry of our legal courſe of deſcents, as is manifeſt 
« by inſpecting the Table.” The Remarks having objected to general 
charges, in the corrected edition, the following clauſe is added, 


„ wherein N' 16, which is analogous in the maternal line to N' 10 


in the paternal, is preferred to N' 18, which is analogous to N' 11, 
upon the authority of the eighth rule laid down by Hale himſelf.” 
Now I take the freedom to queſtion the accuracy of this analogy, 
and to aſſert, that it is incorrect in every particular by which a fair 
analogy can be conſtituted ; as well with regard to the quality and 
name of the parties, as to their reſpective poſitions on the Table; 


and for the determination of the iſſue nn us, am content to 


refer to the evidence of inſpection. 


Fi Rs r, 
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| FresT,}there is no analogy in the quality of the parties, for N* 16 
f repreſents a male ſtock of the maternal line, and N' 10 a female 
branch of the male ſtock of the paternal line. 


HENCE it follows ſecondly of neceſſity, that there is no analogy 
in the names of the parties; the male ſtock of the maternal line 
muſt bear the name of Baler invariably, whereas the female 
branches of the male ſtock of either line bear various names, as 
Kempe, Smith, or Godfrey ; the correct analogy with the uniform 
name of Baker, the male fiock in the maternal line, is with the 
uniform name of Stiles, the male ſtock of the paternal line: there 
can therefore be no correct analogy between the name of Baker 
and the name of Smith, 


| TarRDLY, with reſpect to their poſition in the Table, it manifeſtly 

appears that N*16 is abſolutely to the left of the maternal line, 
Y but N' 10 is not abſolutely to the left of the paternal line, that 
1 poſition being occupied by N'. It is obvious, that if the ſcheme 
1 of the paternal line were lifted and placed upon the maternal 
line, after the courſe of demonſtration adopted in the elements 
of geometry, the coincidence of N' 10 would be with N' 17 and 
not with N' 16; there is therefore no correct analogy between 
N' 10 and N' 16. 


Taz analogy e and Ne 18 is admitted; but the 
inference deduced therefrom is not admitted, for us that ſhall 
be aligned hereafter, 


"= Tux remarks on the ſixih reaſon, adduced by Blackflone, made 
4 a direct appeal to his candour for having imputed doctrines 
7 to Plowde;: and Hale contrary to their profeſſed ſentiments.—In 
Juſtice to the author of the Commentaries it is to be obſerved, that 
he has withdrawn the charge, and given a new turn to the ſixth 
reaſon in the corrected edition. 


3 | PERHAPS 


66) 


PERHAPS it may appear too minute, to repeat an obſervation 
made on an unfair ſtatement in the ſeventh reaſon, which, though 
liable to the detection of every reader, has not been corrected 
namely, that a fallacy is involved by ſtating that © the blood of the 
« Stiles does certainly not fail till both N' and N' 10 are extinct; 
„ wherefore Ne 11, being of the blood of the Kempes, ought not 
“ to inherit till then ;” whereas it will appear, by turning to the 
Table, that No. 10, though coupled with N' g, as if it were a male 
ſtock, repreſents a female branch of the blood of the Smiths, and 


is of the hae claſs with N' 11. 


Wirz reſpect to the 8th reaſon, the writer is no JOG reſtrained 


by that diffidence which was becoming a ſtudent, from declaring 
that he continues to think, as he then thought, that it is a moſt 


diſcreditable piece of ſophiſtry. 


W1TH regard to the Editor's note, it is propoſed to tranſcribe it at 


length, for two reaſons. —Firſt, That the caſual reader may be com- 
pletely in poſſeſſion of the Editor's ſcheme, without;the trouble of a 
reference to the original ; and ſecondly, by ſtating the context with 
the parts cited, to obviate the ſuſpicion of a want of candour, to 
which a comment on detached periods is always liable. 


AFTER paſling a civility on the ſuppoſed Author of the Remarks, 
and obſerving that the late learned Vinerian Profeſſor has alſo de- 
clared that he can by no means accede to this opinion of Sir William 


Blackſtone, 2 Wodd. 262. he goes on, But from the conſidera- 


tion which I have beſtowed upon the ſubject, I entirely concur 
« with the learned Judge in giving a preference to N' 10 before 
« N* 11, I am ready to admit that ſome of the reaſons adduced 
© to maintain this doctrine cannot be ſupported ; but it does not 
“ follow, that a doctrine is erroneous, becauſe, out of a number of 
.* arguments in its favour, ſome of them are not unanſwerable. 
« But the principal grounds which the editor relies upon are the fol- 


" lowing, vis, That the rule laid down by the learned Judge is 
t 
= part 


£c 


E 


part of a conſiſtent and certain ſyſtem, by which we can immedi- 
ately diſcover the heir to any inheritance; if we deviate from it, 


we are ſoon bewildered amidſt uncertainty, inconſiſtency, and 
confuſion; and when the law. of deſcents is not called in to 


make a proviſion for a man's family, and his near relations, in 
which both our reaſon and feelings, however we may with to 
divide the inheritance. into different portions, correſpond with the 


law, it is then entirely juris poſitivi, and its only object is cer- 


tainty, by which anxiety and litigation among a number of 
claimants of an inteſtate's eſtate may be ſuppreſſed. But the law 


of deſcents is eſtabliſhed beyond all poſſibility of controverſy, till 


we ſearch for an heir among great uncles and ſecond and third 
couſins. And between theſe, and ſtill more remote relations, it 
is of infinitely greater concern to the public to fix a rule, which 
can inſtantly inform us who is the heir, than to attend to any 
petty conſiderations of propriety, who ought to be the heir. It is 
fully ſettled in the caſe of Clere and Brooke, Ploud. 450., that the 
brother of a grandmother or his repreſentative, ſhall be preferred 


in the deſcent of a newly-purchaſed eſtate, to a brother of a mo- 


ther or his repreſentative; and this is a law, which is certainly 


contrary to our natural wiſhes and ſentiments ;_ but it does little 


violence to our feelings, to poſtpone the brother of a grand- 
mother to the brother of a great grandmother; and fo in ſuc- 
ceſſion. If the grandmother is more worthy than the mother, be- 
cauſe related by one male blood, and the mother by none, the 


- great grandmother, as is well obſerved by the editor of Plowden, 


ought to be ſtill more worthy, being related by two male bloods. 
Whatever may be the principle which operates ſo powerfully as to 
carry the eſtate paſt the mother to the grandmother, ought to pre- 
ſerve its conſiſtency, and to carry it alfo from the grandmother to 
the great grandmother ; but certainty is of much greater import- 
ance than conſiſtency or ſymmetry; and if we have no other 
rule among heirs through females beyond the mother, than prox- 


imity, what have we to aſſiſt and guide us when there are de- 


ſcendants of a number of female anceſtors, or of anceſtors through 


«© females 
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| females of equal proximity? For if N* 10 is not to be pre- 
ferred to 11, what principle can, we find to determine between 


10, 12, and 13? They have all an equal claim by proximity. 


The ſupporters of proximity will not be ſo bold as to ſay that 
they ſhall be coparceners, or that they ſhall run a race, and one 


ſhall gain the eſtate by occupancy. If we go a ſtep higher we 
ſhall find the deſcendants of the brothers of Ann Godfrey, William 
Smith, Fane King, Thomas Kempe, Sarah Browne, Charles Holland, 
and Mary Wilſon have all the ſame pretenſions; and we may 
eaſily ſuppoſe alſo 15, 31, or any other number of claimants, 
without any clue whatever to determine the priority of their 
proximity, But according to the rule laid down by the learned 
Judge, no two caſes can poſſibly be produced, but we can de- 
termine inſtantly which has the prior right by deſcent. More- 


over, a feudum novum is conſidered as a feudum antiquum, or a feud 
of indefinite antiquity ; and if it had actually deſcended, which 
we may ſuppoſe, from Walter or George Stiles, then the heirs by 


their wives and the wives of their deſcendants would all have been 
entirely cut off; and therefore it is not unreaſonable or, at leaſt, in- 
conſiſtent with that ſuppoſition, that an heir on the part of a wife 
of a more remote anceſtor of the Sfiles's ſhould be preferred to 
the heir on the part of a wife of a nearer anceſtor. 


« Tr then the plan of deſcents laid down by the learned Judge be 
eſtabliſhed, it may be explained by the ſcheme ſubjoined, which 
will determine the heir at law in all caſes that can poſſibly be put 
or deviſed. In tracing the heir downwards in the deſcending 
line, no difficulty can ever occur. But in the ſcheme annexed, I 
ſuppoſe the propy/itus to die without iſſue, and without brothers or 
ſiſters ſeiſed of an eſtate by purchaſe ; and I ſuppoſe A, B, C, D, Cc. 
to Z, to be his father, grandfather, fc. his lineal anceſtors of the 


fame name, and a,b,c,d—z, to be their wives reſpectively, who are 


not neceſſarily related to each other. To ſind then the heir of the 


propoſitus, we muſt inquire for the lineal heir, or the repreſentative 


of the eldeſt brother of A the father; then for the repreſentative 
-* 


4 


"Tis 


s of the ſecond, third, Sc.; but if A had no brothers, then for his 


& ſiſters and their repreſentatives; if none can be found, we muſt in 
„ like manner have recourſe to B, and ſo on to C, and if we find a 


© reſpreſentative of III, the eldeſt brother of C, he is the heir at 


« law to the inteſtate, and will inherit before the repreſentatives of 
&« the brothers of D, E, E, &c. : and thus we are to go back through 
&© the lineal male anceſtors of the inteſtate; but if in going up to Z, 
ce or any indefinite diſtance, we can find no heir iſſuing from the 
ec male anceſtors, we muſt then have recourſe to the females ; but in 
« this reſearch we muſt begin at the other end, and purſue a different- 
“ direction. We muſt inquire, firſt, Whether 2, the wife of one of 
« the remoteſt male anceſtors of the Propſitus, had a brother or 
4 ſiſter leaving a repreſentative; for if ſo, he will be the heir of the 


& propoſitus ; if we ſuppoſe 24, 6, 3, to be the reſpective brothers of 


* the wives, then the deſcendants of 24 will inherit before thoſe of 
« 6; and for the ſame reaſon thoſe of 6, before thoſe of 3. If 2 
„ had no brother or ſiſter leaving iſſue, but as collateral relations 
& deſcended from her anceſtor, one of thoſe muſt be preferred to 
“ any heir on the part of f, e, d, c.; and to diſcover ſuch an heir of 
« z, we muſt put z in the place of the propoſitus, and inquire for the 
e repreſentative of the brothers and ſiſters of her male anceſtors, and 
« then of their wives as before, and. ſuch an heir of z will inherit 
4 before the heir of d, e, b, and a; and for the ſame reaſon their heirs 
« reſpeCtively will have a preference as we come down to a. This 
“ Table the Editor conceives is not difficult to be comprehended, and 
« will determine immediately the priority of relations ever ſo re- 
* mote, if their pedigrees can be traced. 


© TT muſt be remembered that if it is known that the eſtate has 
* deſcended from E to the propoſitus, then none of the heirs of 


e, d, e, b, a, can ever be admitted; and if it has deſcended from one of 


* the wives, vix. f, then as before the heirs of e, d, c, b, a, are excluded, 
“ and alſo the collaterals of the male anceſtors above E; and if no 
“e collateral of E, D, &c. f's deſcendants can be found, then to find: 


her heir, ſhe muſt be put in the place of the propgſitus in the Table. 
. | | B | 66 The: 
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The ſtudent muſt alſo obſerve, that if an eſtate, of which the pro- 
«* pgſitus is the purchaſor, ſhould deſcend to a repreſentative of a 
brother of C, from the propoſitus, upon failure of that branch, it 

„ may afterwards paſs to a repreſentative of a brother of F, and ſo 
% upwards in the male line; but being once in the line of VI, the 
© female branches f, e, d, &e. are cut off; for they are not related by 
blood to F; but, upon failure of that line, it is ſtill tranſmiſſible-to 3 
the lines of the females above; for their collaterals would be re= | 
* lated by blood, or will have a common anceſtor with F; and this j 
is another ſtrong argument in ſupport of the doctrine that the re- | 3 
* moter females ſhould be preferred to the nearer; for this may be pre 
e ſumed to have been, the progreſs of the eſtate in its deſcent from 
e the propoitus, When alſo it paſſes from the male into any fe- 
“ male line, it cannot afterwards paſs into any other female line, for 
they are not related to each other by blood. See N' 9. p. 220.” 7" 
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HAvinG ſtated the Editor's ſcheme of Deſcents, together with its 
explanation at length, we now proceed with our remarks on this 
copious note. In diſcuſſions of this nature, more eſpecially when 
they may in ſome ſort be ſaid to be delivered ex cathedra, no one 
will deny that a certain degree of accuracy is requiſite; I truſt, 
therefore, it will not be imputed to a ſpirit of cavil, if it is obſerved, 
that the very firſt allegation is founded on a miſtake, and conſiſts 
of what, in the diſcourteous language of the profeſſion, is termed a 
falſe fact. It is ſtated, © that the Rule laid down by the learned 


judge, Sc. Now, I believe, it will be a difficult taſk to ſhew, 


that the learned Judge has laid down any Rule reſpecting the point 
in queſtion, —A Rule is uſually underſtood to be. a general pro- 
poſition, to guide the judgment without referring to any particular 
inſtance; of theſe general propoſitions he has given ſeven, termed 
Rules or Canons of Deſcent, and theſe he has fully illuſtrated: 
but after a frequent peruſal of the Chapter, inſtead of finding a 
formal Rule to juſtify the doctrine in queſtion, we could not diſ- 
cover a fingle ſentence in ſupport of the anomaly, till it is abruptly 
laid down in the explanation of the Table of Deſcents, p. 237. The 
writer well remembers how much he was perplexed, in the firſt 
inſtance, by the ſubtile texture of Blackſtone's 8th Reaſon ; and that 
not being able for ſome time to unravel it to his ſatisfaction, he 


ſought with great eagerneſs for ſome rule or general principle, in 


which the doctrine might be avowed in the abſtract, that he 
might grapple with it direQly, being convinced from other ſources 
that any rule calculated to juſtify ſuch preference muſt be un- 
founded: but, to his great regret, in that reſearch he was diſap- 
pointed. The doctrine turns therefore upon an inference drawn 
from a ſpecial inſtance in the Table of Deſcent, where a pre- 
ference is given to the more remote of two collateral anceſtors 
of equal dignity; and though it is allowed, that in adducing the 
reaſons for having © ventured to give this preference,” Blacklone © 
takes as extenſive ground as if he were contending for a prin- 
ciple; yet it is no where laid down, that we can diſcover, as a- 
3 rule 


( 12 ) 


: rule to guide us in the collateral aſcending line“; and if it were 


laid down in the Text, it is diſregarded in the Table; other- 
wiſe a preference muſt be given to the repreſentatives of Anne 


| Godfrey, inſtead of the repreſentatives of Chriftian Smith. 


Ox would wiſh to avoid the anticipating this imputed rule, 
till we come to that part of the note where it is poſitively avowed, 
and plainly exprefſed by the Editor ; but unleſs it be laid before 
the Reader, he will not be able to judge of the validity of the 
allegation, * That if we deviate from it, we are ſoon bewildered 
« amidſt uncertainty, inconſiſtency, and confuſion.” The Rule 


therefore laid down by the Editor is this, That if in going up 
« to Z, or to any indefinite diſtance, we can find no heir iſſuing 


© from the male anceſtors; we muſt then have recourſe to the 


e females, but in this reſearch wwe muſt begin at the other end, 
“and purſue a different direction.“ 125 


x 


Arrrx the fatal conſequences thus denounced, it will certainly 


aſtoniſh the Reader to hear, that the doctrine in this caſe, delivered 
by every writer of authority from the days of Brafon, till the pub- 


| lication of this twelfth Edition of Blackſtone, does deviate from the 
Rule laid down by the Editor, as far as the next can be ſuppoſed 
to deviate from the moſt remote. With regard to the evil of 
uncertainty, it is ſubmitted to the Reader's judgment, whether 
uncertainty is more likely to enſue, from directing our inquiries 


* 


the Commentaries are particularly defective when they treat of collateral ſucceſſions in the 
aſcending line; and that the attention given to this part of the ſubject is nowiſe proportionate 
to the pains he has beſtowed on other parts, which needed leſs explanation. Sir Matthew 
Hale, having treated on the deſcending line, obſerves, ©* That in ſucceſſions in the line aſcend- 


& ing there muſt be a fuller explication, becauſe it is more obſcure, I ſhall therefore ſet 


« forth the whole method of Tranſverſal Aſcending Deſcents, under the eight enſuing Rules.“ 
How it happened that the Author of the Commentaries, who in generel has given a grace- 
ful poliſh to the rough, but ſolid materials collected by ancient writers, has in this particular 
been negligent, is not eaſy to determine, unleſs becauſe he found that theſe materials could not 


be adapted to the ſymmetry of part of his Table, 
| to 


It cannot eſcape the obſervation of any one converſant with this title of juriſprudence, FOR | 


RE. 


to the ſecond or third generation aſcending, or to the twenty- fourth? 
| Inftead of expecting certainty to reſult from this method of inveſti- 
gation, it ſeems rather calculated to preclude the very notion of it: 
for if we fix on an anceſtor at twenty generations diſtance, we 
cannot conclude with certainty that the repreſentative of ſuch an- 
ceſtor ſhall inherit, becauſe, by poſſibility, there may exiſt ſome 


one more remote, who ought to inherit; whereas, by the ſyſtem 


heretofore eſtabliſhed, whenever the inheritance veſts in a near an- 
ceſtor, all the remote are neceſſarily excluded. To the ſame tribunal 
is ſubmitted the deciſion of this moſt difficult queſtion ;—it being 
admitted on all hands, that in ſearching for repreſentatives through 
the male anceſtors, the ſyſtem is to begin with the next, and proceed 
to the more remote; Whether, in tracing through the female an- 
ceſtors, it be more or leſs conſiſtent with ſuch ſyſtem to begin 


with the moſt remote inſtead of the next? And likewiſe of this 


- queſtion: Is confuſion more likely to ariſe from uniformity, or 
from a breach of uniformity? Surely the import of theſe terms 
ſhould have been conſidered, before they were thus liberally be- 
ſtowed. 


Tux Editor proceeds When the law of Heſcents is not called 
in, ©c,—reaſon and ffelings—petty conſiderations of propriety— 
“ natural wiſhes and ſentiments,” ©. &c. Being thus prohibited 


from offering a word in behalf of the petty conſiderations of pro- 


priety or conſiſtency, as connected with a branch of ſcience, ſaid to 


be founded on principles conſtant, uniform, and univerſal ; we feel 


little inclination to take a journey in the unknown regions of natural 
wiſhes, feelings, and fentiments. We ſhall leave the offended qualities 


of propriety and conſiſtency to aſſert their own' importance, and 
attend to the courſe of the Editor's argument. It is fully ſettled 


6 in the caſe of Clere v. Brooke, Plowwd. 450. that the brother of 
* a grandmother*, or his repreſentative, ſhall be preferred in the 


* This is not put with ſufficient ci, for the term grandmother being equivocal, the 
poſition may be denied, or mifunderſtood. — Thus for inſtance, it was not determined, nor is 
it law, that the brother of a grandmother, z. e. the mother's mother, ſhall be preferred, &c, 
c.; although it was determined, and it is law, that the brother of the grandmother, 


i, e. the father's mother, ſhall be preferred, &c. c. | 
13 | « deſcent 
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« deſcent of a newly-purchaſed eſtate to a brother of a mother, or 
* his repreſentative, —If the grandmother is more worthy than the 
« mother becauſe related by one male blood, and the mother by 
& none, the great-grandmother, as is well obſerved by the Editor 


© of Plowden, ought to be ſtill more worthy, being related by two 


* male bloods.” 


% 


Ir is conceived that the obſervation of Plowwden's Editor is 


not entitled to the commendation thus beſtowed upon it; for it 


tends to confound ſettled diſtinctions.— Where a blood is once con- 
veyed to a male ſtock by a female, ſhe and her repreſentatives may 


- be diſtinguiſhed by a certain denomination, which cannot be varied, 


whether the conſanguinity took place in the ſecond generation up- 


wards, or in the twentieth : they repreſent female ſtocks of the 


paternal line, and one cannot be more * a female ſtock than 
another. Thus the people are diſtributed into natives, denizens, 
and aliens. No man of the firſt denomination can with propriety be 


called more of a native than another of the ſame denomination ; for 


the ſon of a refugee, from the edict of Nantes, nay the ſon of an 
emigrant who was born yeſterday within the King's allegiance, 


while he continues to live within the King's dominions, is a native 
ſubject in contemplation of law; and he who can trace his deſcent 


from CaraFacus is not more ſo.—But in order to ſhew by more 
direct proof the inconſiſtency. of this obſervation, let us have recourſe 


to the Table of Deſcents in the Commentaries, which is approved 


of by both Editors. It will there be ſeen, that the male ſtock of 
the maternal line is Baker ; from Su/an Bates two male ſtocks deſcend, 


namely, Herbert Baker and Andrew Baker ; from Hannah Willis. 
deſcends one male ſtock, namely, Andrew Baker : but two male 


ſtocks are more than one; therefore, according to the obſervation, 
the preference ought to be given to the repreſentatives of Suſan 
Bates, or N*16 ; whereas by the Table it is given to the repre- 
ſentatives of Hannah Willis, or N* 15: therefore the Table does not 
adopt the doctrine of a preference to more male- blood, over male 


blood. 
* Hale's Hiſt, C. L. 244 
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Tun note proceeds thus; © and whatever may be the principle 


1 


« which operates ſo l as to carry the eſtate paſt the 


“ mother to the grandmother, ought to preſerve its conſiſtency, 
© and to carry it alſo from the grandmother to the great-grand- 
© mother.” 


AFTER the affront put upon Conſiſtency, in the courſe of this note, 
it ought not to ſurpriſe us ſhould ſhe be diſpoſed to withdraw her 


influence, and to inquire by what caprice is reference now made 


to her deciſion. —For ourſelves, we admit of the appeal, aſſerting 


that the ſupporters of the ancient doQrine do preſerve the con- 


ſiſtency of their principles throughout; and that in the ſyſtem 
adopted by the Editors of Plowden and A . is 


violated. 


Tux principles which we avow and maintain are thus laid down 


with ſcientific accuracy by Sir Edward Coke ; © Deſcent is, by the 


“ act of law and right of blood, unto the worthieſt and next of 
&« blood and kindred of the anceſtor.” Co. Lit. 237. Thus in a feud 
of indefinite antiquity, of two claimants, if one be more worthy in 
blood than the other, the moſt worthy ſhall ever ſucceed; where they 
are equal in point of gignity, the next in blood to the perſon. 
laſt ſeiſed ſhall ſucceed. The caſe of Clere v. Brooke was deter- 
mined by the firſt of theſe principles: the claimants were the 


repreſentatives of the mother of the perſon laſt ſeiſed, and the 


repreſentative of the father's mother; the inheritance was adjudged 
to the latter, on the principle of dignity ; thoſe claiming under a 
female ſtock of the paternal line being more worthy in blood than 
any claimant of the maternal line. The point that gave riſe to the 
eight ſtudied Reaſons aſſigned by Blackſtone, to the Remarks upon 
thoſe Reaſons, and to the laboured notes of the Editors of Plowaden 
and Blackſtone, reſpectively in ſupport of Black/one's poſition, turns 
upon this queſtion, Whether an inheritance ſhould veſt in the repre- 

ſentative of the mother of the father of hn Styles, or in the repre- 


| ſentative of the mother of his grandfather ? The caſe of Clere and 
Brooke having eſtabliſhed the principle already explained, by which 


the 
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the eſtate is carried paſt the mother to the grandmother, we are 
called upon to preſerve its conſiſtency, by carrying the eſtate paſt the 
grandmother to the great-grandmother, But the principle of worthi- 
neſs of blood, though applicable and decifive between perſons of 
unequal dignity, as in Clere and Brooke, cannot apply between per- 
ſons of equal dignity, as the mother of the father, and the mother 
of the grandfather. We ought not therefore to be convicted of 
inconſiſtency for not having recourſe to a principle that does not 
apply; the principle to which we reſort in this caſe is that of 
proximity, which all the elder writers pronounce to be deciſive 
of the queſtion.— I ſhall content myſelf with citing three autho- 
rities. | 


« AND as to the objection which has been made, viz. that if 
* proximity of blood ſhould not be preferred in deſcents, it would 
e create infinite confuſion, and would perhaps ſet up many compe- 
*-titors for one and the ſame inheritance ; to this Manwoode Juſtice 
© anſwered, that there never will be any ſuch confuſion if the more 
« worthy in blood is preferred; but if they are equally worthy in 
© blood, then the neareſt ſhall be preferred; as if the purchaſor 
« dies without iſſue, Sc. &c.; and ſo the brother or ſiſter of the 
d“ purchaſor's grandmother, vis. the mother of the purchaſor's fa- 
de ther, ſhall be preferred before the brother or ſiſter of the purcha- 
© ſor's great-grandmother, viz. of the mother of the purchaſor's fa- 
4 ther's father, becauſe they are equally worthy in blood; for ſuch heirs 
t come from the blood of the female ſex, from which the purchaſor's 
father iſſued; and where they are all equally worthy, the next of 
. * blood ſhall always be preferred as heir.” Plozwgden 448. 


To this report of the caſe Plowden ſubjoins the following note: 


% Nor E. — In the caſe before put, where the purchaſor in fee dies 
« without iſſue, and the brother of the grandmother, on the part of 
“ the father, claims the land as heir; and the brother of the great- 
* grandmother, on the part of the father, alſo claims the land 
« as heir; many were of opinion that, becauſe there was no 
*- Nearer: 
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nearer heir of the male line, the brother of the grandmother 


ſhould not be preferred, (as Juſtice Manoode. had ſaid,) but 
that the brother of the great grandmother ſhould be adfſlidged 
heir, for his blood is derived to the purchaſor by two males, 
vis, by his father and grandfather ; ; whereas the blood of the 

brother of the grandmother is derived to the purchaſor but by 
one male, and the grandfather was not of the blood of the bro- 
ther of the grandmother, but he was of the blood of the brother 
of the great-grandmother, and therefore ſuch blood is more 
worthy. And upon this, I put the queſtion again to Manwoode, 

in the preſence of Harper, another of the Juſtices of the Common 
Bench, both of whom held clearly, that the brother of the grand- 
mother ſhould be heir to the purchaſor, and not the brother of 
the great-grandmother ; becauſe the former is nearer in blood to 


the purchaſor on the part of his father, which proximity holds 
place on the part of females conjoined by marriage to males, 


where ſuch blood is once derived by a male to the firſt purchaſor. 
And at another day I put the queſtion to Moun/on, puiſue Juſtice of 
the ſame Bench, and he was of the ſame opinion with the other 
Juſtices, for the ſame cauſe. And at another time afterwards, I 
put the ſame queſtion to the Lord Dyer, who was of the ſame 
opinion alſo. So that all the Juſtices of the Common Bench 
unanimouſly agreed in the ſaid caſe, that the brother of the pur- 
chaſor's grandmother on. the part of the father, ſhould be pre- 
ferred before the brother of the purchaſor's great-grandmother on 
the part of the father,” Plow. 450, I: 


SIR Matthew Hale is Sadly clear and poſitive upon the queſtion. 
Where the ſon is once ſeiſed, and dies without iſſue, his grand- 
mother's brother is to him heir of the part of his father, and be- 
ing nearer than his great-grandmother's brother, is preferred in the 
deſcent.” Hit. C. L. 241. - And “ though it be alſo true that the 
great-grandmother's blood has paſſed through more males of the 
father's blood, than the blood of the grandmother, or mother of 
* the father, yet in this caſe the father's mother's ſiſter ſhall be pre- 


© ferred before the father's grandmother's brother, becauſe they are 
3 | we \ 
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« all in the female ine, and the father's mother's ſiſter is the 
= neareſt. ” Hif.C. L. 245 


Tun laſt authority is from Lord Chief Baron Gilbert, —After ſtating 
the caſe in queſtion he concludes thus. © The blood of the father's 
% mother was preferred to the blood of his grandmother, being both 
“ female bloods, and both coming under the conſideration of ancient 
60 tenants; the nearer tenant” s blood was preferred to the more re- 
95 mote.” Cilb. Tenures 19. | 


Havino thus vindicated Gives by authorities ſufficiently reſſ pect⸗ 

able from the charge of inconſiſtency, we again retort the charge 
upon the editors of Plouden and Blackſtone, and prove it thus. If 
the being related to the perſon laſt ſeiſed by two male bloods, gives 
the preference over a party who is related but by one male blood; 
the ſiſter of the great uncle or N' 8 ought to be preferred to the 
ſiſter of the uncle or N' 7, which is contrary to the preference given 
in the Table of Deſcents. 


« BuT certainty is of much greater importance than conkſfoncy 
T on ſymmetry.” 


As the Commentaries on the Laws of England will probably be 
the firſt elementary treatiſe recommended to the ſtudent for. many 
years to come, and perhaps while the preſent editor directs his care 
and attention to the work, his edition will be preferred by the riſing 
generation, it is ſubmitted to his judgment, whether it be a fair 
procedure with regard to the ſcience he profeſles, to fix upon the 
minds of ſtudents a notion that the theory of the law is unſettled in 

one of its moſt important titles. For the encouragement of the 
young reader, and to relieve him from the apprehenſion that he may 

be wandering in a labyrinth of uncertainty, we ſhall acquaint him 

with the ſentiments of a writer of the laſt century on this ſubject, 
who yields not in point of authority to any writer on Eugliſb 

8 Juriſprudence, in the preſent or any other age. Sir Matthew Hale, 
Lord Chief Juſtice of the Court of King's Bench, in his Hiſtory of 

* _ the Common Law of England, has treated on the Law of Deſcents 
with great copiouſneſs and perſpicuity ; in diſcuſſing queſtions that 
| may 
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may occur in the tranſverſal aſcending line, he has put the caſe 
ſince controverted by Blackſtone in various points of view, and has 
uniformly decided it contrarily to the preference given in the Table 
of Deſcents. After having laid down eight rules on this branch of the 
ſubje&, he coneludes in theſe words: And thus the law ſtands in 
point of deſcents or hereditary ſucceſſion in England at this day, 
* and has ſo flood, and continued, for above 400 years paſt, as by what 
« has before been ſaid may eaſily appear.” Nearly one hundred and 
fifty years have elapſed ſince this paragraph was written; during 
which time no change has taken place in the general Law of Deſcents, 
either by ſtatute, or judicial determination; it is therefore left to the 
ſtudent's calculation, and to the confidence he may place in Sir 
Matthew Hale, to determine whether the Law of Deſcent is wanting 


either in ſtability or antiquity, 


“ AND if we have no other rule among heirs through females be- 
e yond the mother than proximity, what have we to aſſiſt and guide 
ee us, where there are deſcendants of a number of female anceſtors, 
„or of anceſtors through females of equal proximity? For if N' 10 
„ is not to be preferred to 11, what principle can we find to deter- 
„mine between 10, 12, and 13? They have all an equal claim 
« by proximity; the ſupporters of proximity will not be ſo bold 
as to ſay that they ſhall be coparceners, or that they ſhall run a 
race, and one ſhall gain the eſtate by occupancy.” 


BETORE we undertake to anſwer the queſtions propoſed, it may be 
uſeful to make a few obſervations on that deſcription of perſons who 
are thus pointedly apoſtrophiſed under the appellation of © ſupporters 
« of proximity.” Should this edition of the Commentaries fall into 
the hands of any ſtudents in theology, (and it is hoped that ſome 
edition of Black/tone will at times occupy the attention of every gen- 
tleman and every ſtudent, of whatever profeſſion, in England, ) it 
would be a. matter of curioſity, to learn the. notions conceived by 
them of the claſs of juridical ſchiſmatics to which the perſons thus 
deſcribed might belong. It is natural to imagine that they would be 
8 C 2 + Wt deemed 
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deemed a ſort of innovators upon eſtabliſhed doQrines, ſuch as New- 
light men, Unitarians, or Muggletonians—Whereas in truth and in 
fact, they ſupport no novelty, but do ſtrenuouſly maintain the 8 
doctrines that have been uniformly handed down by every writer of 
authority from Britton to Blackflone included. To eſtabliſh this 
poſition a ſeries of authorities ſhall be cited, that the reader may de- 
termine whether the doctrine « proximity be orthodox or heterodox, 


Mes en tous cas eſt cil plus prochein heire de droit a quele meer 
droit de plutot deſcent. | 1 Britton 269, 


Et a dareyn come defaute eyt trove en la line traverſale deſcendant 


ſi ſeront ceux as qui ſeront trouve plus prochein eee 


Quamvis omnes ſic in infinitum aſcendendo et deſcendendo recti 
ſunt hæredes et juſti, tamen non omnes ſimul vocantur ad ſucceſ- 
ſionem quia propinguior ercludit nme, propinquus remotum, 
remotus remotiorem. | Bracton 64. 


Incipit a primo gradu, a patre vel matre aſcendente uſque ad 
avum, a ſecundo gradu, ſcilicet ab avo ad proavum. rag 67. 


Ex iſtis omnibus deficientibus ad Aa fiet nt Gout ad 


n avi vel aviæ vel ſororem, tum fratres abavi vel abaviæ. 
Fleta. 375. 


Si homme purchaſe terres in fee-fimple, et devy ſans iſſue, cheſcun 
qui eſt ſon prochein couſin collateral del entire ſanke de quel plus long 


degree qui il ſort poet inheriter. L.itileton, ſec. 2. 
By the old cuſtom of the realm, ſhall the inheritance deſcend to I 
the next kinſman of the whole blood. St. German 20. I 
In ſemblable Aar procheine de ſanke touts dits ſera prefere come 4 
For — 
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For lack of uncles and aunts, then couſins in the aeargſt degree of 


conſanguinity. | x Lord Bacon's Law Tracts 128. 


It is a maxim of the law that the next and hte of Blood ſhall 
ever inherit, | | Coke Littleton, 14. 


Deſcent is ; by a0. of law and right of blood, unto the worthieſt and 
next of blood and kindred to the anceſtor. e een 


An bale is next of worthieſt of whole blood. l 7 Low 6 


In deſcents che. next of blood is preferred #7" the more remote. 
Hale's HH. C. J. 235. 


Under the 28 deration of ancient mans, the nearer tenant's blood 


was preferred before the more remote, 8 | Gb. Ten, 19. 


* F5 


The collateral heir of the perſon laſt ſeifed, muſt be his next col- 
lateral kinſman of the whole blood. 2 mann Com. 224. 


The object of the common law is proximity merely, not indeed an ab 


: ſolute ene, but a proximity ſub modo. 1. 1 
Blackſtone's L on n Coll. Coat 32. | 


non theſe authorities we preſume it may be fairly ab 
that the doctrine of proximity is orthodox; and that every man who 


deſcent be a ſupporter of proximity. 


To revert to the firſt queſtion propoſed, Ab we have no other 
rule among females beyond the mother than proximity, what 
« have we to aſſiſt and guide us, when there are deſcendants of a 


number of female anceſtors, or of anceſtors, through. females of 


„equal proximity ?” 


profeſſes to expound the law of Eng/and, will in queſtions of | 


PROTESTING always againſt the ' hypotheſis in this en 2 
contained, it 18 thus une e mes or the 7 Ju rr | 
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nde from perſons equal in point of proximſty; but while 
any iſſue of either A, B, or C, is living, none of the iſſue of 
D, E, F, ſhall inherit; for the former are more worthy in blood: 
the rule which decided the caſe between N' 11 and N* 18. Let 
us ſuppoſe A to have left a grandſon, B a ſon, and C to für- 
vive. In this caſe, C, the nearer in ordinary acceptation to the 
propaoſitus, by two degrees, than the grandſon, ſhall not ſucceed; but 
the inheritance ſhall by act of law, and right of blood, veſt in the 
grandſon of A, jure repreſentationis; and in defect of him, in the 
ſon of B, by the ſame rule, in preference to C, being reſpectively 
branches from the roots A and B; and therefore N' 12 and 13, 
being reſpectively branches from the root N* 11, ſhall, as . 
ing that root, be preferred to N' 10. 


Tux ſame doctrine is in fact laid down by Blackflone, p. 238, al- 
though the reaſon is not there aſſigned; for, after having reſorted to 
the iſſue of Lule and Francis Kempe, the blood of Cecilia Kempe 
is to be traced in igſinitum, as every branch thereof will repre- 
ſent the root N' 11. | 


| NoTwiTHSTANDING therefore the Editor is pleaſed to ſay, © We 
&« may eaſily ſuppoſe 15, 31, or any other number of claimants, 
« without any clue whatever to determine the priority of their 
% proximity; it is manifeſt from the authorities produced, that 
the law of England has provided the clue required, by directing 
that in all queſtions between collateral branches, the branches 
ſhall be traced to their reſpective roots; that the preference between 
contending roots ſhall be determined by the principle of dignity of 
blood wherever it can apply, and where they are of equal dignity, 
by the principle of proximity to the perſon laſt ſeiſed. 


SHOULD theſe pages be honoured by the peruſal of any perſons, 
whoſe attention has not hitherto been directed to queſtions of this 
nature, perhaps their ſurpriſe may be excited, that the deciſion of 
all the variety of claims that can ariſe from the moſt extenſive 
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genealogy, ſhould be reducible to. two principles ſo ſimple, clear, 
and comprehenſive, as thoſe above ſtated. It might naturally be 
preſumed, if the imputation of uncertainty were deſervedly at- 
F ached, to the ſcience of the law, that the wide field of Deſcents | 
afford an abundant harveſt of ſuch difficulties : but the 
Writer, perſuades himſelf, that when the intelligent Reader ſhall 

be appriſed of the clear and elegant ſolution of which all queſ- | 
tions in this branch - of ſcience are- ſuſceptible, he will unite in 
opinion, that independently of all political relations, it is a pregnant 
proof of the wiſdom of our anceſtors, that they were able to con- 
trive : an extenſive and practicable ſyſtem upon ſuch a ſimple theory. 


Tur remaining part of the note tends to explain, by a ime 
| fubjoined, the doctrine of Deſcents laid down by the learned Editor; 
in the courſe of which we meet with the rule already noticed, that 
' when we can find no heir iſſuing from the male anceſtors, we muſt 
have recourſe to the females: but in this reſearch wwe my begin at the 


other end, and purſue a different direction. 


Wx have already commented on the certainty aſcribed to this rule. 
It remains for us to prove, that this rule is not only inconſiſtent with 
| Blackſtone's doctrine, but alſo with the doctrine of every Writer upon 
the Engliſh Laws of Deſcent. In ſupport of the latter clauſe of our 
poſition, we have only to refer the Reader to the collection of autho- 
rities during fix ſucceſſive ages, cited to prove, that proximity with- 
cout diſtinction with regard to male or female ſtocks, is a principle of 
the law; whereas, according to the Editor's ſcheme, we muſt in the 
"reſearch of female anceſtors © begin at the other end.” In different 
words, the Editor adopts a principle of remoteneſs; but the prin- 
ciple of remoteneſs is inconſiſtent with the doctrine of proximity, 
which is the doctrine of every authority upon the Laws of Deſcent. 
Wirn reſpect to Blackflone's doctrine, we repeat, that we can 
no where find the doctrine of remoteneſs aſſerted as a rule, al- 
though he has en proper in one Inſtance to give a preference, 
'D | to 
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to the more remote of two claimants equal in point of dignity: but 
that ſuch particular inſtance, as well as the general principle of 
remoteneſs as laid down by the Editor, is inconſiſtent with N 
fone” s doctrine, we undertake thus to prove. ” 


By turning to the ſecond volume of the Commentaries, | p. 2j 
where Blackflone firſt begins to treat of collateral ſucceſſion, it may 
be obſerved, that in every page, (except during a digreſſion reſpecting 
half. blood,) to the concluſion of the chapter, there will be found a 
rule or obſervation contradictory or contrary to the inſtance ſupported 
by himſelf, and to the doctrine laid down wo his Editor. The 
Citations follow. : 


A $1xTH rule or canon therefore is, that the collateral heir of the 
perſon laſt ſeiſed, muſt be his next collateral kinſman of the whole 
blood. | : 2 Com. ts 


Ox failure of the iſſue of the perſon laſt ſeiſed, the inheritance 
hall deſcend to the iſſue. of his next immediate anceſtor, Id. 225, 


Is order to aſcertain the collateral heir of Fohn Stiles, it is neceſ- 
ſary to recur to his anceſtors in the firſt degree. — On default of ſuch, 
we muſt aſcend one ſtep higher to the anceſtors in the ſecond degree, 


then to thoſe in the third and fourth, . ſo F in infinitum. 
1d. 226. 


Tux rule, then, together with its illuſtration, amounts to this, that 
in order to keep the eſtate of John Stiles as nearly as poſſible in the 
line of his purchaſing anceſtor, it muſt deſcend to the iſſue of the 


neareſt couple of anceſtors that have left deſcendants behind them. 
1d. 233. 


Tnz two grandſires and grandmothers of Fohn Stiles are each 
in the ſame degree of propinquity in the third degree, and are po the 


exlintion of the two inferior degrees all equally entitled, &c, Id. 234. 
9 WukN 


it ly 


Wren ſuch firſt purchaſor was not eaſily to be Ae che 
lawyers not only endeavoured to. inveſtigate him by taking the next - 


A Fore the whole blood, fc. „ 2 Com. 235. - 


8 a 


Fi theſe KO" 4. be {503 inſufficient to eftabliſh an in- 


nlency hetween,| Blackflone and his Editor, recourſe may be had 

to another mediums. et.the. Reader apply the rule laid down by 

the Editor, tot! e. ts eontained in the Commentaries, 

which is projected upon n ppoſition that, before the inheritance 
veſts in any given — e ntecedent claimants are extinct. 

After the male ſtocks of the Mater 

females, Emma White and "Ether 


line are extinct, there remain 
r Thorpe. Now, in this caſe, does 
Blackflone begin at the other” 
is manifeſt that the other e 


„ or N' 20, or does he not? It 

| remoteſt female, is the laſt perſon 
to take according to Blackflone; ; but accordin g to his Editor, ſhe is the 
firſt N with whom bs. ſt begin. 


thank: ſhould he conti ind * rk the note in queſtion, he is re- 
queſted to point out 'on what authority he ſupports his poſition, 
that in tracing the fen lt. * the paternal _ we are to begin 
at the other end, © | ** 


AND thus we conclude our Remarks on the Inconſiſtency of the 
Scheme of Deſcents projected by Blackflone's Editor, with the Doctrine 
laid down in the Commentaries, and i in every Writer of Authority 
upon the * of Deſcent, * 


— 


"I 


